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EDITORIAL NOTES. 


Before this number of the Journal reaches its readers the November 
election will have been held, and in fifty places in this state there will 
have been voting machines compulsorily used, while in all the other 
election districts of the state voters will have cast their votes by ballot 
in the ballot box, in the usual manner. The question will very likely 
be raised afterward whether or not the act of 1903 (P. L. 1903, p. 339), 
authorizing the purchase and distribution of a certain number of voting 
machines according to the appropriation to be made (which appropria- 
tion seems to have been for a sufficient sum to place fifty machines in 
the state) is constitutional. It clearly does away with the vote by ballot 
in the ordinary sense of the word “ballot,’ and it also imposes upon 
certain voting districts in this state restrictions and obligations which 
are not imposed upon other districts of voters in the state. In other 
words, it is not a general law which is applicable to all the voters of the 
state. There is no question that the use of such machines will disfran- 
chise a great many voters because of their inability to operate them, 
and probably it will be found that the slowness of operating them by 
the inexperienced will, from the want of time in which to cast their 
votes, cut off from voting a certain percentage of voters. It is a well- 
known fact that in the early morning hours, when laborers are going 
to work, and in the hour preceding the closing of the polls, when business 
men and laborers are returning to their homes, there is a great rush to 
the ballot boxes, and sometimes more votes are cast then than during 
any four or five other hours of the day. Should it happen that, by 
reason of the slowness of operating the machines, a large number of 
votes are disfranchised, would the courts not hold that this was a restric- 
tion not contemplated by the implied guarantee of our laws that every 
voter shall have at least an opportunity to cast his ballot? A number 
of these questions are sure to arise; but we think the chief objection 
to the act of 1903, as construed with the act of 1902 (P. L. 1902, p. 
640), is that the legislation is special. It would have been special in 
our view had the legislature itself designated the voting places in which 
the machines were to be used instead of making their use general 
throughout the state. It is not less, but more special, when the act 
designates the Secretary of State to be the party to say where the 
machines shall be used. Section 4 of the act of 1903 makes it the duty 
of the State Board of Voting Machine Commissioners, after the approval 
of a certain type of machine, “to deliver the machines purchased as. 
above to said boards, officer or officers, whose duty it is under the laws 
of this state to furnish or care for ballot boxes, as the Secretary of 
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State shall select;” and then requires that such machines “shall be 
used as a substitute for the ballot box in such election districts as the Sec- 
retary of State shall select.” In other words, the Secretary of State has 
the power to select any district in this state which he may choose, and 
compel the voters of that district to vote in a certain way, which to 
them may be objectionable and beyond the power of any but the intelli- 
gent to do, and yet leave open to all other election districts of the 
state the common method of casting ballots with which people are 
familiar! This may be constitutional legislation, but we strongly 
doubt it. 





An English case on the law of libel and slander is being commented 
upon by the press abroad and must prove of considerable interest in 
this country. It is that of McGuire v. The Western Morning News, and 
the following statement of the decision, with the English comments, 
is taken from the “Central Law Journal” of recent date: “The action 
‘was brought by an actor-manager against the defendant newspaper for 
damages for libel on account of an article upon a play produced by the 
plaintiff, which, as he contended, was not ‘fair comment.’ Actual 
malice, personal imputations or untruth were none of them alleged, and, 
as the court pointed out, the innuendo alleged went to matters of 
opinion only. Obviously, then, the case raises a very important ques- 
tion as to what are the limits of ‘fair commeént’ in the case of a literary 
work, and whether in such a case the judge ought to leave the question 
to the jury at all. The trial judge left the question of fairness to the 
jury. In reversing the judgment obtained in the lower court the Court 
of Appeal hold that the question whether a comment is fair or not 
is never for the jury. ‘Fair,’ used in this connection, certainly does 
not mean, as the Master of the Rolls emphasized, that which the 
ordinary, reasonable man, the juryman, common or special, would think 
a correct appreciation of the work. To hold such a thing would be 
absolutely destructive of all criticism in the true sense of the word. 
‘The Solicitors Law Journal,’ in commenting on the effect of this 
decision says: “To substitute the opinion of the jury for that of the 
critic, as a test of fairness, would be unjust and absurd. In such cases, 
therefore, where there is nothing in the criticism which can possibly 
support an inference of unfairness, nothing which is outside the domain 
of criticism itself, there is nothing to leave to the jury, and it is the 
province of the judge to withdraw the case from the jury. In fact, the 
judge must in every case decide, in the first instance, whether the criti- 
cism is capable in law of being a libel. In this particular case not only 
did the learned judge fail to exercise his judgment on that point, but 
in leaving the question to the jury he directed them in such a way as to 
suggest to them that they were at liberty, in considering whether the 
criticism was fair, to apply the standard of their own taste to the appre- 
ciation of the work criticised. It is not too much to say that if the 
decision had been affirmed it would have been a most disastrous fetter 
upon the right of free criticism which has been established in this 
country by a long course of decisions.’ Another learned English com- 
mentator on this decision has this to say: ‘Criticism that is fair is lawful; 
but the difficulty is to define the word “fair.” The judges have generally 
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refused to give any exact definition of “fair,” but the case of Merivale v. 
Carson, 36 W. R. 231, 20 Q. B. D. 275, and the present case go a long 
way towards explaining what it does really mean. In the older case Lord 
Esher, M. R., said: ‘I think the meaning is this: Is the article in the 
opinion of the jury beyond that which any fair man, however prejudiced 
or however strong his opinion may be, would say of the work in question? 
Every latitude must be given to opinion or to prejudice, and then an 
ordinary set of men, with ordinary judgment, must say whether any 
fair man would have made such a comment on the work. Mere exag- 
geration, or even gross exaggeration, would not make the comment 
unfair.’ And Bowen, L, J., said: ‘A man is entitled to entertain any 
opinion he pleases, however wrong, exaggerated or violent it may be, 
and it must be left to the jury to say whether the mode of expression 
exceeds the reasonable limits of fair criticism.’ He then proceeded to 
point out that to make any personal attack on the character of the 
author, or to impute to the author that he has written something which 
in fact he has not written, would be outside the limits of fair criticism. 
In the recent case Collins, M. R., pointed out that a jury have no right 
to substitute their own opinion of the merits of a work for the opinion 
of the critic, and that there is no question to be left to a jury unless 
there is some evidence of unfairness; that criticism is not fair which is 
used to make personal imputations, or to make statements not based on 
fact. To be fair, criticism must be honest and also relevant. The 
learned judge went on to state that if a document which purports to be 
a comment on a matter of public interest is alleged to be libelous, it is 
for the plaintiff to show that it goes beyond the limits of fair criticism; 
it is for the judge to say whether the document is reasonably capable 
of being so interpreted; and if he decide that it is not so capable, there 
is no question to be left to the jury. This case will probably go far 
towards putting a check on actions against newspapers in respect of com- 
ments on books and plays. The freest possible hand ought to be allowed 
to the honest critic. If he thinks a play is bad, he ought to say so; it 
would be dishonest to act otherwise. He may be wrong, and he may use 
language which seems unnecessarily strong to a jury, but if he writes 
honestly he ought to be protected. Ifa critic thinks well of a play or a 
book, but condemns it to injure the author, he is acting dishonestly, how- 
ever moderate his condemnation may be, and he is liable to an action. If 
he makes his criticism a cover for an attack on the character of the 
author he is undoubtedly liable. And again, if he represents to the 
author’s discredit that he has written something which in fact he has 
not written, the critic is guilty of a libel. But in all other cases the 
law should protect criticism of matters of public interest, like plays or 
books, which an author by production deliberately submits to the judg- 
ment of the public.’ ” 





We have taken up considerable space in this number to report a 
case in the Supreme court of Indiana upon the minimum wage law 
of 1900 of that state, which enacts that unskilled labor employed on 
public work shall receive not less than twenty cents an hour. The 
matter is of a great deal of importance, because an effort is being made 
by labor unions in this country to secure laws in the different states by 
which the rate of wages on public work shall be fixed at a minimum 
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which they deem reasonable for unskilled labor, and the question must 
necessarily recur as to whether such laws are constitutional or other- 
wise. The decision is a little too long to be given in full, but we present 
all the essential features. Reference is made in the opinion to the 
case of Bird v. Coler, 166 N. Y. 1, where the Supreme court held that 
a statute depriving a city, and one contracting with it to perform work 
on a public improvement, of power to contract for the necessary labor 
at the best rates obtainable, violates the civil liberty and the consti- 
tutional provisions protecting private property. The New York court 
also take the further ground that the legislature could not fix by 
statute the compensation which a city must pay for labor, when such 
a statute increases the cost of the work beyond what it would be 
obliged to pay in the ordinary course of business. In the New York 
case there were dissenting opinions by Chief Justice Parker and Asso- 
ciate Justice Haight, but the majority of the court decided the principle 
with much the same view of the case as did the Indiana court. 





In the Journal of last month reference was made to the belated 
article by Mr. Cortlandt Parker, of Newark, upon the subject of the 
constitutional amendments. It has transpired since that the reason for 
the delay in the appearance of the article by Mr. Parker was not because 
he so willed it, but because he had been absent upon a vacation, and 
upon his late return was stirred up to the point of writing the article 
through the circular of the committee of the State Bar Association, 
which had been presented through the press and was printed in the 
Journal for September. In that article by Mr. Parker he concluded 
with this. expression: “I express my hope, though against hope, that 
the people will stand between the Bar Association and the Constitution 
and prevent the adoption of these amendments.” It seems that his 
hope was not “against hope,’ because the amendments were rejected; 
and, while the larger portion of the Bar of this state have probably not 
changed their views as to the necessity of some reconstruction of the 
courts, we do not believe any very large number will continue to regret 
it if the result be that in a reasonable time a constitutional convention 
is held to determine what should or should not be done to relieve the 
apparent congestion in the higher courts, or if, instead, the suggestion 
is adopted concerning the Court of Appeals made by Mr. Jacob Weart 
in our last issue. 





The subject of this constitutional convention, by the way, is not 
a new one, but has been discussed by the press of this state for a number 
of years past. Newspapers, especially of Hudson and Essex counties, 
have desired for years a constitutional convention, but the suspicion 
that their object was chiefly political, in order to secure the increase 
of senatorial representation in the larger counties, has made it impossi- 
ble to secure a convention. The old-time balance of county against 
county in the Senate (where each county is represented by one senator) 
being overthrown by such a proposition, naturally the weaker counties 
are all against even the chance of such a scheme, and, we think, with 
good reason. Our fathers, who founded this Republic, did wisely in 
providing by the Constitution of the United States that every state 
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should be represented in the United States Senate by two senators. 
This was exactly followed by the constitutions of the various states, 
including New Jersey, which made an upper house, usually known as 
the Senate, to consist of one senator from each county. Popular repre- 
sentation based upon population went only to the lower house, and 
the balance was thus maintained between the representation of counties 
on the one hand, and the representation of the lower districts upon 
the other hand. Without such a discrimination it would hardly seem 
necessary to keep up the form of two separate branches of the legislative 
department of the government. We know of no reason why New 
Jersey should step aside from this time-honored and successful arrange- 
ment in favor of any new one yet proposed. Of course, there is a great 
deal to be said on the line of representation being always equa: and 
always based upon population, but the system of checks and balances 
in our form of government has been tried for more than a hundred 
years and has not proved wanting. Innovations are always desirable 
when it is certain that they will conduce to the public good. But the 
innovation of abolishing county equality would more likely tend to 
public harm, and, for that reason, we hope that, should there be a 
constitutional conventicn called, it will make no alteration in the wise 
plan adopted by our forefathers, who knew, perhaps, quite as much 
about carrying on the business cf a nation or of a state from a high 
level of view as those of this generation. 





The text of the new school law adopted by the legislature on 
October 20, and signed by the Governor the same, or on the following 
day, has not come to hand, but the statement is made that the act 
does not differ in any of its essential points from the act of 1902, except 
the removal of such features of the bill as were declared unconstitu- 
tional by the opinion of Mr. Justice Pitney in the Court of Errors and 
Appeals. Indeed, at this writing the text of that opinion has not been 
furnished, and, we believe, it has not been filed. The newspapers of 
the state, or some of them, entertain doubts about the constitutionality 
of the new bill, but it remains to be seen what features in it will be 
objected to when it is next attacked. Without question it will be 
brought up for review by some future Supreme court, because this, 
like every other preceding legislative act to manage the free school 
system of the state, has its enemies who will be glad to seize upon any 
salient point that seems to give rise to constitutional questions. That 
the measure was hurried through the Senate and House there is no 
doubt. There was little time given for the consideration of the pro- 
visions of the act; presumably, first, because it was believed to have 
been framed upon precisely the same lines as the prior act which the 
legislature had before them for a considerable time before its passage, 
when it was discussed in most of its important points; and, second, 
because the legislators were in a hurry to adjourn and return to their 
homes and avocations. Happily, there are only two months interven- 
ing before the legislature will again meet in regular session, and any 
unconstitutional features of the bill, if made known, or any other 
objectionable features in it, can readily be eliminated. 
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In the September number of the “Green Bag” is a short contri- 
bution to the old question which crops up every now and then: “Ought 
church property to be taxed?” Most people who have considered the 

matter from a purely religious point of view have answered this question 
in the negative, and the same view has been adopted by the legislatures 
of most of the states. Other people, however, who look upon the 
subject of taxation in a broad sense, have come to the determination 
that the church, like all other corporations, and like all individuals 
who have property to be taxed, should “render unto Caesar the things 
that are Caesar’s,”’ and they believe the fact of taxation of church prop- 
erty will be, on the whole, a good thing for the church itself, as well 
as for local municipalities. The writer of the article referred to, Mr. 
Duane Mowry, sums up his conclusions in favor of church taxation as 
follows: “(1) Because the church performs no public office nor function 
known to the laws of the land which entitles it to immunity therefrom. 
(2) Because the policy of exemption from taxation of church property 
involves a union of church and state at variance with the fundamental 
principles of our government and wholly un-American. (8) Because 
such exemptions are inequitable, in that they favor a portion of the 
community, statistics showing that about one-third of the population 
being church members or con mmunicants only, at the expense of others 
not interested. (4) Because the policy of exemption of church prop- 
erty from taxation involves a liability to the accumulation of great wealth 
to be held in mortmain by never- -dying corporations, independent of 
the state, and which may be used against the best interests of the 
public. (5) Because the exemption of church property from taxation 
is wholly inconsistent with, and totally opposed to, the cardinal idea 
of church, viz., that all means contributed for its support, as well as 
all efforts in its behalf, shall be given freely and voluntarily, a tax 
imposed by government never being given, voluntarily, in the sense in 
which church offerings are contributed.” 


THE DEFEAT OF THE CONSTITUTIONAL AMENDMENTS AND THE 
LESSON TO THE BAR. 


The constitutional amendments prepared by the State Bar Associa- 
tion and submitted without change by the legislature to the people were 
defeated at the election held last September. As was expected, a small 
proportion of the electors voted. Upon the most important amendment, 
that providing for a new Court of Appeals, 20,480 negative votes were 
cast, being 2,709 more than were cast in its favor. 

The Bar of the state has been of opinion that the people are as 
conservative as the lawyers. The amendments were urged upon us, 
not because they provided a satisfactory judicial system, but because 
they were “the best that could be got at this time;” that is, because 
the lawyers and the people, as it was supposed, would not consent to 
greater changes. As to the lawyers, this supposition was undoubtedly 
true, but as to the people, the discussion over the amendments has 
furnished strong evidence that the Bar had entirely mistaken the public 
temper in this regard. Let us look at some of this evidence. Before 
and during the canvass for the election the following facts had been 
called to public attention, namely: 
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That our system of courts and procedure is antiquated and cum- 
bersome; 

That it contains a feature, in its Court of Appeals above its Supreme 
court, which exists neither in any other state of the Union (except New 
York) nor in the Federal judicial system; 

That it contains more kinds of courts than exist in any other state. 
(It detracts nothing from the complexity of the system that one judge 
holds several different kinds of courts); 

That more judges are required to administer it than the state of 
Massachusetts employs, although our population is less than two-thirds 
that of Massachusetts, and our wealth is in still smaller ratio; 

That sometimes the system needlessly requires double litigation to 
settle single controversies; 

That it interposes long, needless and vexatious delays upon trivial 
points of procedure that are utterly useless for due administration of 
justice; 

That many specific cases had been published in which justice had 
been long delayed or had totally miscarried from the causes above men- 
tioned, after protracted litigation; 

That successful reforms cf precisely the same abuses had been 
carried out in England, in Connecticut and elsewhere; 

That the lawyers had prepared and offered to the people a set of 
constitutional amendments which neither effected, nor opened the way 
for, a remedy of a single one of the above mentioned mischiefs save 
an improvement in the organization of the Court of Appeals. 

In short, the lawyers (who receive, but do not pay, the costs of 
protracted and entangled litigation) were quite content to leave the 
system as it is and asked only that the people would relieve the over- 
worked Supreme court and Court of Appeals in order to save lawyers 
and litigants from delays arising out of arrears of work in those two 
tribunals. All of these circumstances having been made public, we 
find, in the newspaper discussion prior to the election, remarks of which 
the following are examples: 

From “The New York Times,” July 14: “For many years the cum- 
bersome and antiquated judiciary system of New Jersey has been 
severely, and, in the main, justly criticised. It is based on the legal 
conceptions underlying the English common law methods of pleading 
and procedure, and is fundamentally the same as when introduced into 
New Jersey by the Colonial forefathers. England has long ago dis- 
carded the intricate system which still exists in its ancient vigor in New 
Jersey. * * * * * * It is evident that those who framed these 
amendments were nct controlled by a desire to simplify the judiciary 
system of the state, to reduce the number of judges, or the expense of 
maintaining the system. It is equally clear that no relief to bewildered 
lawyers or to over-burdened litigants can be secured by this superficial 
treatment of a profoundly important problem of government. Either 
to let well enough alone or radically to alter the system on rational 
and modern lines would seem to be the course which the people of New 
Jersey should follow at this time.” 

From “The Philadelphia Press:”! “These New Jersey judiciary 
amendments are in the wrong direction. Her court system should be 


1 Quoted in ‘“‘ New York Evening Post,” July 18th. 
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simplified and litigation made less expensive. The amendments promise 
no relief of this character, but rather aggravate the situation and put 
off the day of real judiciary reform in that state.” 

From the “Hoboken Observer:’* “We stated some time ago in these 
columns that these amendments, which are intended to reform our 
judicial system, are, in our opinion, mere wretched makeshifts. They 
may possibly afford some temporary relief, but their adoption will 
indefinitely postpone the obtaining of that full measure of relief to which 
the people of this state are entitled and which should be brought about 
as speedily as possible.” 

From the “Flemington Democrat:’® “There is no intelligent citizen 
in the state who does not know that we already have too many courts, 
and hence the sound belief that the proposed judiciary amendments are 
in the wrong direction. Our court system should be simplified and 
litigation made less expensive. The amendments promise no relief of 
this character, but rather aggravate the situation and put off the day of 
real judicial reform in the state.” 

From the “Passaic Daily News:’* “These legal gentlemen tell us 
that under the present system our courts are over-crowded with work 
and that the progress of the law is slow. ‘Then, too, it is a cumbersome 
system to have the same judges sitting in Circuit court, the Supreme 
court and the Court of Errors and Appeals. And all this is true. In 
many respects New Jersey’s courts are hopelessly antiquated. They 
remain as their progenitors were in England several centuries ago. 

“If there is to be any change it should be in the direction of sim- 
plicity. How these proposed changes in the judiciary are to make the 
process of law any simpler and the securing of justice any easier the 
News is at a loss to imagine.” 

From the “Somerville Messenger:’® “If we are to have a reform of 
our judicial system let us have a reform in reality as well as name. 
The process of changing our constitution is too complicated and tedious 
to justify a change at all unless there be no reasonable question of a 
doubt as to the merits of the alterations. Once saddled with the pro- 
posed amendments years must necessarily elapse before further relief 
could be expected. The safest and best way is to vote down the present 
makeshift propositions and then commence over again—and commence 
right.” 

From the “New York Evening Post,” August 1: “We have frequent 
occasions to praise the swiftness of “Jersey justice” in the criminal courts, 
but apparently the favorable conditions have not extended to the civil.” 

From the “Morristown Express,” August 15: “Of late vears it has 
become the fashion, among the legal fraternity, at least, to look for all 
the ills in the formation of our Court of Errors, and for all remedies in 
the creation of an independent Court of Appeals. 

“But it is evident from the assertions and arguments of the advocates 
of the amendments that the remedy is specious. No Court of Appeals 
however constituted, can, under the system of jurisprudence which the 
courts have themselves created, provide any relief from the congestion 





juoted in ‘* Trenton True Ame:ican,” July 20th. 
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3 Guoeed in ‘‘ True American,” July 25th. 
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5 Quoted in ‘“‘ True American,” August Ist. 
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which now prevails. The fault is in the system itself, and must demon- 
strate itself under any court which can be created.” 

The “Trenton True American,” the most persistent and determined 
opponent of the amendments, repeatedly urged the need for a more 
radical reform of the whole judicial system. 

The “Newark Evening News” supported the amendments. In its 
issue Of August 14 it said: “Opposition to the amendments is based 
largely upon the claim that they are insufficient to remedy the well 
recognized defects and weaknesses of our system of court procedure. 
* * * * While it [The News] believes that the proposed amend- 
ments are far from accomplishing the reforms needed, at the same time 
it can not endorse the policy of refusing the half loaf which they offer. 
New Jersey’s antiquated legal system needs not merely reforming, but 
revolutionizing.” 

After a public discussion, in which such arguments were plentifully 
used, the amendments were defeated. Other arguments of a different 
kind were also used. But very few will suppose that the selections 
above set forth did not express a pretty widespread public sentiment at 
work with others in determining the result of the election. 

Has the Bar nothing to learn from all this? Will the State Bar 
Association heed the lesson? 

CHARLES H. HARTSHORNE. 
Jersey City, N. J., October, 1903. 


IN re ISABELLE Cc. WILSON. 


(Mercer County Cutund Court, October 8, 1903). 
Dower—Machinery in Mill. 


Application for a gross sum in lieu of dower out of the proceeds 
of the sale of the mills of her late husband. 


Mr. D. J. Pancoast, proctor of Isabelle C. Wilson, widow. 

Mr. F. S. Katzenbach, jr., proctor for The Trenton Banking Co., 
creditor. 

Mr. William M. Lanning and Mr. James Buchanan, proctors for 
executors. 


RELLSTAB, J.: Isabelle C. Wilson, widow of the late Samuel K. 
Wilson, deceased, claims to be entitled to dower in the entire proceeds 
of the sale of the two “woolen and worsted mills” of which her late 
husband died seized, and which were operated by him up to the time 
of his death, in the manufacture of woolen and worsted goods, and 
which operation was continued by his executors for some time after his 
decease, in accordance with his last will and testament. 

By his last will and testament Mr. Wilson made certain provisions 
for the benefit of his widow, to be in lieu of her dower; but these became 
inoperative because of the insolvency of his estate. The Orphans’ court 
ordered the lands and real estate sold. The widow consented to the 
sale thereof free from her dower, a sum in gross to be paid to her out 
of the proceeds in lieu of dower. 

In pursuance of such order, these two so-called “mills,” consisting 
of buildings equipped with engines, pumps and machinery for the creation 
and transmission of power, with a full complement of machines to 
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manufacture woolen and worsted goods, together with a full line of 
“mill” supplies and furnishings—these manufacturing plants being prac- 
tically the same as when they were operated by the deceased and his 
executors—were sold in their entirety for the sum of $69,000.00 net. 

Mr. Wilson owned and operated these “mills” for many years prior 
to his decease. They were equipped with motive power and such 
machinery, tools and appliances as were necessary for the manufacture 
of woolen and worsted goods. The machinery for the creation and 
transmission of power and light, as well as the greater part of the 
machinery and appliances used in making such products, were fastened 
—in the way hereinafter referred to—to the freehold. In addition to 
such machinery, there were machines, tools, appliances, fittings and 
mill supplies used in such manufacture that were not attached to 
the realty. 

The widow claims that not only the buildings, but the entire manu- 
facturing equipment, are real estate and fixtures, and that she is entitled 
to dower in the entire proceeds of the sale thereof. 

The Trenton Banking Company, a creditor, opposes the widow’s 
claim so far as concerns the carding, spinning, dressing, weaving and 
finishing machinery, and that pert of the dyeing and fulling machinery 
not especially made for the “mills” and set on concrete foundations 
especially prepared, and the machine shop machinery, tools and all 
supplies, and insists that Mrs. Wilson is not entitled to any portion 
of the amount realized from the sale which represents such machinery, 
tools and supplies. 

In this state (G. S., Vol. 2, p. 1275, Sec. 1) the widow is endowed 
only in the lands, tenements and other real estate whereof her husband 
or any other to his use was seized of an estate of inheritance. It is 
conceded that the widow’s right to dower in the lands and buildings 
extends to the engines, boilers, dynamos and elevators, and the shaft- 
ing, gearing and machinery used in the creation and transmission of 
light and power. These articles being all confessedly fixtures. The 
controversy pertains to the remaining pieces of machinery, tools, appli- 
ances, fittings and mill supplies contained in such buildings. All these 
articles at one time admittedly were personal chattels, and if their char- 
acter has not been transmuted into fixtures the widow has no dower 
interest therein. 

The executors, in preparing for the sale of these manufactories, 
made and issued a “descriptive catalogue of the buildings, machinery, 
fixtures, etc., constituting the woolen and worsted mills.” This cata- 
logue was introduced in evidence on the hearing of this application by 
the executors, and is part of Exhibit 3, and it will be an aid to brevity 
and perspicuity to consider these controverted articles by the classifica- 
tions of such catalogue, 

The machines classified under “Carding,” “Spinning,” “Dressing,” 
“Weaving,” “Finishing,” “Machine Shop” and “Worsted Department,” 


on pages 3, 4, 5, 6, 9, 10, 11 and 12, and the Curtis & Marble flock 
grinder, under the head of “Fulling,” on page 5 of such catalogue, were 
all, with the exceptions to be presently noted, fastened to the floors 
of the buildings with lag screws passing through the feet of the machines. 
These machines were complete machines before being put into these 
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“mills,” and could be removed without, in any way, injuring the build- 
ings; and were only so fastened to keep the machines steady and immov- 
able while in use. 

The excepted articles are the two Butterworth cloth-drying 
machines mentioned under classification “Finishing,” on page 6 of such 
catalogue, and four Taylor & Wadsworth’s noble combs, under classifi- 
cation “Worsted Department,” on page 9 of such catalogue. These, 
together with the machines and appliances enumerated under the classi- 
fications “Dyeing,” “Fulling” and “Electric Light Station,” on pages 
5, 7, 11 and 13, except the said Curtis & Marble flock grinder mentioned 
under the head of “Fulling,” page 5 of such catalogue, were fastened 
into the buildings by specially prepared foundations, and not merely 


by screws. 
The other articles enumerated in said catalogue, except those under 
the classification following, viz., “Dyeing,” “Fulling,”’ ‘Elevators,” 


“Electric Light Station” and ‘Motive Power,” are in no way attached 
or affixed to the freehold. 

This is a brief, yet (for the purpose of this inquiry) a sufficiently 
accurate statement of the character of these controverted articles and 
the relation they bear towards these buildings and the manufactory 
carried on therein, to permit of the application of the tests laid down 
in the law of fixtures, and to determine whether they have changed 
their character as personal chattels and become part and parcel of the 
realty. 

In Feder v. Van Winkle, 8 Dick. Ch. 370, the Court of Errors and 
Appeals, following the decisions of the same court, rendered in Blancke 
v. Rogers, 11 C. E. Green 563; Penn Insurance Company v. Semple, 
11 Stew. 575, and Speiden v. Parker, 1 Dick. 292, declared: First. That 
chattels must, to constitute them fixtures, be actually annexed to the 
real estate or something appurtenant thereto. Second. That such 
annexation must be with an intent to make a permanent accession to 
the freehold. Third. That they were applied to the uses and purposes 
to which the real estate with which they were connected was 
appropriated. 

It is to be observed that, before a personal chattel may become a 
fixture, there must be actual annexation to the freehold. In the absence 
of such annexation the use to which the chattel is put, or any inquiry 
to ascertain the owner’s intention with respect thereto, is immaterial. 
This being so, all the articles hereinbefore referred to as being in no 
way attached or affixed to the freehold are personal property, and the 
widow has no dower rights therein. 

The remaining articles of machinery and trade appliances were fas- 
tened to the freehold; and the manner of annexation, and the purpose 
thereof, as well as the use to which they were put, are material and 
important in determining the character of such articles, i. e., whether 
they are still personal property or have become fixtures. There is 
no question about the use of these articles; they were all applied to the 
purpose for which the entire manufacturing plant was installed. But, 
as already noted, they were not all annexed to the freehold in the same 
manner. 
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The machines and appliances mentioned under the classifications 
“Dyeing,” “Fulling” and ‘Electric Light Station” (except the Curtis 
& Marble flock grinder found under the head of “Fulling), also the 
two Butterworth cloth-drying machines mentioned under the head of 
“Finishing,” and the four Taylor & Wadsworth’s noble combs under 
the head of “Worsted Department,” as before stated, were all affixed 
to the freehold by being fastened into specially prepared foundations. 
The evidence taken on the hearing, though in some respects meagre, 
yet sufficiently indicates that a considerable change was made in the 
character of the buildings and freehold by the introduction of these 
machines and appliances; that injury to the freehold would necessarily 
result by removing such articles from their present positions, and that 
some of such articles would be of little value if they were detached. 
The character of the annexation of these articles, in my opinion, evinces 
an intent to make them a permanent accession to the freehold, and 
they are, therefore, to be considered as part and parcel thereof, and 
subject to the widow’s right of dower. 

As to the remaining articles, the legal test is not as easy of applica- 
tion. These machines were all fastened to the buildings. ‘This satisfies 
the requirement of annexation, but an article annexed is not necessarily 
a fixture. There must be also an intention to make a permanent 
accession to the freehold. What the intention is in a given case depends 
entirely upon its particular facts and circumstances. As was said in 
Feder v. Van Winkle, supra: “The intention must exist to incorporate 
the chattels with the real estate for the uses to which the real estate is 
appropriated, and there must be the presence of such facts and circum- 
stances as do not lead to, but repel, the inference that it is intended to 
be a temporary annexation.” 

As before stated, these remaining machines and appliances were 
fastened to the buildings with lag screws passing through the feet 
thereof. No special adaptation of the buildings was necessary for their 
reception. They were complete machines before they were put into 
these mills, and needed but the application of power to enable them to 
perform the work for which they were constructed. They could easily 
be removed without injury to themselves or the buildings to which 
they were fastened, and would perform their functions equally as well 
in any other place. 

They were fastened to the floors so that when in use they would 
not be jolted out of position when the motive power was applied to 
them. A fastening for such purpose does not indicate that there was 
an intention to make a permanent annexation; on the contrary, without 
more, the inference is that such annexation is of but a temporary nature. 
There is no testimony in the case that repels such inference. The only 
other evidence bearing on the intention of the testator as regards the 
character of such annexation, whether temporary or permanent, is found 
in the will of the testator (Exhibit 1).. In the twelfth item thereof the 
testator provides as follows: 

“T order and direct my executors as soon as may be practicable 
after my decease, to make sale of my Woolen Mills and property on 
Fair Street, in the City of Trenton; my mills on Factory Street, with 
water power, pond, dam and water rights of the Assanpink Creek, 
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together with all the machinery, fixed and otherwise in said Mills; with 
or without the machinery, that 1s mills and machinery together or 
separate as may seem to be best for the interest of my estate.” 

While the purpose of the testator in this direction was to secure the 
best possible price in the sale of his mill properties, he distinctly nega- 
tives the idea that he considered all such machines a part and parcel 
of his realty. 

I am of opinion that the status of this class of machinery is the 
samie as that held to be personal property in Blancke v. Rogers and 
Penn Insurance Company v. Semple, hereinbefore cited, and Knicker- 
bocker Trust Company v. Penn Cordage Company, 17 Dick. Ch., p. 624, 
and Atlantic Safe Deposit and Trust Company v. Atlantic City Laundry 
Company, 53 Atl. Rep. 212, and that the widow has no endowable inter- 
est therein. 

The result is, first, that the widow has no dower interest in, and is 
not entitled to any part of, the amount realized from the sale of so 
much of the machinery, tools, appliances and supplies enumerated in 
said catalogue under the classifications following, viz.: “Carding,” 
“Spinning,” “Dressing,” ‘Weaving,’ “Finishing,” “Machine Shop,” 
“Weaving Department,” “Carding and Spinning Departments,” “Other 
Supplies,’ “Worsted Department,’ excepting the two Butterworth 
cloth-drying machines under the head of “Finishing,” page 6, and the 
four Taylor & Wadsworth’s noble combs under the head of “Worsted 
Department,” page 9 of such catalogue, to which six machines her 
dower rights extend; nor has she such dower rights in the Curtis & 
Marble flock grinding machine under the head of “Fulling,’ page 5; 
second, that all the remaining property so sold was subject to the widow’s 
dower, and that she is entitled to a sum in gross out of that part of the 
fund realized by a sale of said property. 

No testimony of the comparative values of any of these controverted 
articles was offered at the hearing hereof, the question submitted for 
determination being merely whether the widow’s dower right extended 
to the whole sum. If the parties in interest can not agree as to the 
proportionate values of these excluded articles they may take evidence 
before me to determine such value. 





A right of entry for condition broken is held, in Bouvier v. Balti- 
more & N. Y. R. Co. (N. J. Err. & App.), 60 L. R. A. 750, to be 
transferable after breach, independent of statute, as the English law 
against maintenance, which forbade such a transfer, is not in force 
in New Jersey. With this case is a note or transferability of a right 
of entry for condition broken. 





That a reclaiming creditor has an absolute right to an inspection 
of all accounts and papers of the trustee and to be furnished with any 
information concerning the bankrupt estate which the trustee has, was 
held in matter of Sauer, 10 Am. B, R. 353, reversing a ruling of the 
referee, who was of opinion that the creditor was entitled to all in- 
formation respecting the bankrupt estate, except such as, in the opinion 
of the trustee, would be detrimental to his defense in the reclamation 


proceedings. 
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IN re APPLICATION FOR LETTERS OF ADMINISTRATION ON THE ES- 
TATE OF EVA RUSSELL, DECEASED. 


(Cumberland County Orphans’ Court, June Term, 1903.) 
Administration of minor’s estate—Change of domicile. 


On appeal from order of surrogate. 
Mr. Howard Carrow, pro se. 
Mr. Walter H. Bacon for respondents. 


TRENCHARD, J.: On February 17, 1902, Howard Carrow pre- 
sented to the surrogate of Cumberland county a petition averring that 
on October 25, 1901, Eva Russell, an infant of the age of twelve years, 
had died intestate in the city of Philadelphia, in the state of Pennsyl- 
vania, being then an inhabitant and resident of that state; that the 
deceased possessed no estate except the sum of $10,000.00 bequeathed 
to her by her grandfather, who died in Cumberland county, and that 
her said legacy was in the possession of The Cumberland Trust Com- 
pany, her guardian; that under the laws of Pennsylvania, Mary Russell, 
mother of the said deceased, was the sole beneficiary and distributee of 
the estate of the deceased and entitled to administer upon such estate, 
but that she had renounced such right of administration in favor of 
petitioner; and that thereafter, on December 31, 1901, upon his said 
application, the register of wills in Philadelphia had granted to petitioner 
letters of administration upon the estate of the deceased infant, exempli- 
fied copies of the proceedings in Philadelphia being appended to the 
petition. Petitioner thereupon prayed that administration of the estate 
of the deceased should be granted by the surrogate of Cumberland 
county, by ancillary letters or such other letters as should be proper. 

On February 20, 1902, The Cumberland Trust Company, as 
guardian of Florence S. Russell and Goldie Russell, minors and sisters 
and next of kin of Eva Russell, deceased, presented to the surrogate a 
caveat against his granting letters of administration to Howard Carrow 
upon the estate of the deceased until his right and claim should be 
determined by the Orphans’ court of Cumberland county. Citations 
were thereupon issued to all parties in interest and a day fixed for the 
hearing, when said court took the testimony of witnesses and made an 
order dated March 31, 1902, appointing said petitioner administrator. 

On April 2, 1902, The Cumberland Trust Company, guardian of 
the sisters of the deceased, took an appeal from said order to the Pre- 
rogative court, which court, by its decree made November 5, 1902, 
reversed said order on the ground that said court was without jurisdic- 
tion in such matters, holding the surrogate to have original jurisdiction 
in disputes over granting administration in the cases of non-resident 
intestates. Whereupon, the proceedings having been remitted to the 
surrogate of the county of Cumberland for trial, said surrogate, after 
taking further testimony, in and by his order, made January 9, 1903, 
decreed that the application for letters of administration by Howard 
Carrow be denied. Petitioner thereupon appealed to this court. 

The first question presented for consideration is, was the deceased, 
at the time of her death, a resident of the state of Pennsylvania? 
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IN RE APPLICATION FOR LETTERS OF ADMINISTRATION BYsi9) 
By the testimony taken it is made to appear that she was born in 
New Jersey in 1889, of parents then resident here. What the books 
call her domicile origin was in New Jersey. Domicile thus acquired 
continues until there is proof made that it has been actually changed. 
A minor may not change the domicile, at least before emancipation. 
Blumenthal v. Tannenholz, 4 Stew. 194. As decedent died before she 
attained the age of twelve years, and while remaining in the charge of 
her mother, it is clear that she had not been emancipated. The domicile 
of the infant follows that of a father. Jacobs on Domicile, Sec. 235. 
Decedent’s father remained a resident of New Jersey until his death, 
in 1892. 

After the death of a father the domicile of an unemancipated infant, 
in general, follows that of a mother. Jacobs on Domicile, Sec. 238; 
Johnstone v. Beattie, 12 Clark & F. 42; Sharp v. Crispin, 1 Prob. and 
Div. 611; Lamar v. Macou, 112 U. S. 452; Dedham v. Nalick, 16 Mass. 
135; Brown v. Lynch, 2 Bradf. 214. The above rule, however, is qualified 
by the condition that the domicile shall not have been changed for the 
fraudulent purpose of obtaining an advantage by altering the rule of 
succession. Jacobs on Domicile, pp. 238-242; Schouler on Domestic 
Relations (5th Ed.), Sec. 230. 

Does the evidence in this case show a change of domicile of the 
mother from New Jersey to Pennsylvania? The infant’s father died 
in Cumberland county in 1892, and his widow, the mother of the 
decedent, continued to live there with her children until the year 1898, 
when they went to Camden, in this state, and continued to live there 
until February, 1899, when they removed to Philadelphia, where they 
still reside. Was that change of residence a change of domicile? To 
make it such it must appear that it was, on the part of the mother, an 
animus manendi. Harral v. Harral, 31 N. J. Eq. 279; Firth v. Firth, 
50 N. J. Eq. 187; Hervey v. Hervey, 56 N. J. Eq. 166. 

The actual intention of the person whose domicile is in dispute is in 
most cases a fact of great importance, but the best and most trust- 
worthy evidence of it is found, as a general rule, in her acts rather than 
in her declarations. Firth v. Firth, supra. In the present case the 
mother’s acts, when viewed in the light of her situation and declarations, 
convince me that, when she went to Philadelphia, she did so with the 
purpose of making it her permanent home. Respecting her intention, 
at the time of removal, it was, she says, ‘‘to go there to live and to make 
it my residence, my legal home—to stay there,” and that she had no 
“expectations to go back to New Jersey.” She continued to reside in 
Philadelphia until May, 1900, when, “for a change,” she went to Pitman 
Grove, New Jersey, a “camp meeting” place, and took a cottage, where 
she remained one month, and then went to Wenonah, New Jersey, which 
was near by, as she says, “to spend the summer.” Speaking of this 
removal to the country in May, 1900, Mrs. Russell says, “it was tem- 
porary; when we went down there we intended to come back to Phila- 
delphia to stay.” In March, 1901, she returned to Philadelphia, as she 
says, with the intention of “living there permanently.” She still resides 
there. 

Nor does the evidence as to the intention of Mrs. Russell rest 
entirely upon her word. Florence Russell, her daughter, who has 









336 THE NEW JERSEY LAW JOURNAL. 


meanwhile attained full age and has settled with her guardian, testified 
that she knew the purpose of her mother in going to Philadelphia; 
that she talked over the matter with her mother at the time and advised 
her mother on the subject. She testifies, “I told her I was willing to 
go,” and “it was to be a permanent stay.” It seems to me that such 
testimony, unimpeached and uncontradicted, is controlling. on the ques- 
tion of the mother’s intention, especially since I find in the case no 
circumstance from which a contrary inference may be drawn. 

Nor do I think that the removal to the country in May, 1900, is 
inconsistent with a permanent residence in Philadelphia, or that it may 
be regarded as an abandonment of the Philadelphia domicile. The testi- 
mony and circumstances convince me that it was for temporary purposes, 
and the rule is that if a person leaves her place of domicile temporarily, 
for a particular purpose, and does not take up a permanent residence 
elsewhere, she does not change her domicile. Cadwalader v. Howell, 
18 N. J. L. 138. 

Conceding the change of domicile, was it made for the fraudulent 
purpose of obtaining an advantage by altering the rule of succession? 

It would seem, by the authority of Carlisle v. Tuttle, 30 Ala. 613, 
that a change of domicile which benefits the mother in succession to 
the infant’s estate, is not constructive fraud. But if the burden of 
showing that there was no fraudulent design is on the mother, I think 
she has borne it. It appears from the testimony that the proposed 
removal to Philadelphia was discussed in the family and was deemed 
to be for the benefit and advantage of the children. Thus Mrs, Russell 
testifies: “I thought I could give my children a better chance, better 
schools, better churches. I could get better facilities in Philadelphia. 
I wanted to give them a good education, and I thought it better to go 
to Philadelphia for that reason.” 

Nor does this phase of the case rest alone upon the testimony of 
Mrs. Russell. Florence, the daughter above referred to, who was con- 
sulted by her mother, testifies thus: “I told her I was willing to go; I 
thought she could give us children better advantages in the schools 
and in every way better than what she could in the country.” Respect- 
ing her personal attitude towards this litigation Florence testifies thus: 
“According to the laws of Pennsylvania my mother is entitled to the 
money, and I am willing for her to have it, for my part; I think she 
should have it because it belongs to her.” 

At the time of removal to Philadelphia, in 1899, Eva was “per- 
fectly well.” It was not until the spring or summer of 1900 that she 
developed malaria, and her condition was not alarming until the month 
of her death. She was not “sick abed” until three weeks before she 
died. Mrs. Russell testifies that when she went to Philadelphia she had 
no knowledge, and had not been advised, that, in the event of her daugh- 
ter’s death, she would benefit thereby. 

As I view this case, the motive which induced the removal from 
New Jersey to Pennsylvania was one of domestic economy. At the 
time one of the daughters was attending school in Philadelphia, at the 
Drexel Institute. The others were to be educated. It appears that 
a consideration of the matter convinced the mother that she could give 
her children the advantage of better schools and better churches in 
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Philadelphia than she could in the country. Those were cogent reasons 
why, for the benefit of the children, the mother should wish to change her 
abode. Such a motive may be said to illumine the good faith and 
help materially in elucidating the intent of the mother. 

But it is contended that, when, as in the case at the Bar, an infant 
resides with her mother who is not her guardian, the domicile of the 
infant is determined by that of the guardian and not of the mother. I 
think that contention cannot prevail. The rule applicable to the present 
case seems to be that the domicile of the child living with its mother, 
while still a widow, will be that of the mother and not of the guardian. 
Dicey on Domicile, pp. 98, 99. 

In this case it does not appear that the guardian ever exercised 
any control over its ward, either by appointing her place of domicile or 
by interference with the child or her mother in that regard. The ques- 
tion of the respective rights of the guardian and mother to the custody of 
the child is not before the court. 

I think the order of the surrogate should be reversed and that 
letters of administration should be granted petitioner. 





STREET v. VARNEY ELECTRICAL SUPPLY COMPANY. 


(Supreme Court of Indiana, April 1, 1903). 
Constitutional Law—Minimum Wage Law. 


The minimum wage law (Acts ers by forcing them to pay an 
March 9, 1901; Acts 1901, p. 282, arbitrary price for labor on public 
Ch. 122; Burn’s Rev. St. 1901, works is not one of the powers of 
Secs. 7055a, 7055b) enacts that the legislature over municipal cor- 
unskilled labor employed on any  porations, etc., as agencies of the 
public work of the state, counties, state. The statute is obnoxious to 
cities and towns shall receive not the objection that through its 
less than twenty cents an hour, operation a citizen may be deprived 
which may be enforced ina proper of his property without due pro- 
action, and that any contractor cess of law. Inasmuch as the stat- 
whose duty it is to pay the un- ute merely attempts to fix a mini- 
skilled labor, and who shall violate mum rate of wages to be paid 
the statute, shall be guilty of a “unskilled labor,” it is an unnatural 
misdemeanor, etc. Held, that the classification, rendering the statute 
statute is invalid, as the power to _ invalid as class legislation. 
confiscate the property of taxpay- 


DOWLING, J.: The only question for decision on this appeal is 
the constitutionality of the act of March 9, 1901 (Acts 1901, p. 282, Ch. 
122, sections 7055a, T055b, Burns’ Rey, St. 1901), commonly called the 
“Minimum Wage Law.” It is raised by demurrer to the complaint for 
want of facts, and the ruling of the court sustaining the same. * * 


The statute upon which the action is founded is as follows: 

“Section 1. Be it enacted,” etc., “that from and after the passage of 
this act, unskilled labor employed upon any public work of the state, 
counties, cities and towns shall receive not less than twenty cents an 
hour for said labor, which may be enforced in a proper action, and in 
case a suit shall be necessary for the recovery of the compensation 
herein provided for, and where the compensation is recovered, the 
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person suing shall recover also a reasonable attorney’s fee, together with 
a penalty not exceeding double the amount of wages due; provided, 
that boards of commissioners, common councils of towns or cities, are 
prohibited from making contracts with such laborers by the week, or 
any definite length of time, wherein a price is agreed upon at a rate 
less than as provided herein. 

“Sec. 2. Any contractor, or other person in charge of public work 
of the state, counties, cities or towns, whose duty it is to contract with, 
employ and pay the unskilled labor on such public work, who shall 
violate the provisions of Section 1 of this act, shall be deemed guilty of 
a misdemeanor and, upon conviction thereof, shall be fined in any sum 
not exceeding ten dollars, to which may be added imprisonment in the 
county jail not exceeding thirty days. 

“Sec. 3. All laws and parts of laws in conflict with this act are hereby 
repealed.” 

* * * x 

The provisions of the Constitution of the United States alleged to 
be violated by the statute are those contained in Article XIV, which 
prohibits the state from making or enforcing any law which shall abridge 
the privileges or immunities of citizens of the United States, and from 
depriving any person of life, liberty or property without due process of 
law, or denying to any person within its jurisdiction the equal protection 
of the law. The provisions of the state constitution supposed to be 
involved here are found in Section 1, Article I, which declares that all 
men are endowed with certain inalienable right, and that among them are 
life, liberty and the pursuit of happiness; and in Section 23, Article I, 
which forbids the granting, by the General Assembly, to any citizen or 
class of citizens of privileges or immunities which, upon the same terms, 
shall not equally belong to all citizens. 

* * * x 


While the counties, cities and towns are political and municipal sub- 
divisions of the state, they are not governmental agencies in such sense 
as to subject the management of their local affairs, involving the making 
of contracts for labor and materials to be used upon local improvements, 
and the payment of the same out of the revenues of the county, city 
or town, to the arbitrary and unlimited control of the legislature. They 
are corporations as well as political and governmental sub-divisions 
and agencies, and, as such corporations, they have the power to make 
contracts by which the rate of compensation for property sold to them 
is fixed. ith regard to such contracts for the purchase of property 
or the employment of labor, counties, cities and towns stand much upon 
the same footing as private corporations; and they can not be compelled 
by an act of the legislature to pay for any species of property more 
than it is worth, or more than its market value at the time and in the 
place where it is contracted for. The power to confiscate the property 
of the citizens and taxpayers of a county, city or town, by forcing them 
to pay for any commodity, whether it be merchandise or labor, an 
arbitrary price, in excess of the market value, is not one of the powers 
of the legislature over municipal corporations, nor the legitimate use of 
such corporations as agencies of the state. If an act compelled counties, 
cities and towns to pay to all stone masons not less than two dollars 
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per perch for stone to be used on any public work, when the market 
price of stone was but one dollar and fifty cents per perch; or to 
the brickmaker not less than twelve dollars per thousand for brick, 
when brick of the same quality could be bought for ten dollars per 
thousand; or to the hardware merchant not less than six cents per 
pound for iron, when iron of the same quality could be had for 
four cents per pound, such legislation would shock every reasonable 
mind, and would be universally condemned as unwarranted and uncon- 
stitutional. For the same reasons, an act fixing the price of unskilled 
labor on all public works at not less than twenty cents an hour is a 
legislative interference with the liberty of contract by counties, cities 
and towns which finds no sanction or authority in the doctrine that 
counties, cities and towns are municipal and political sub-divisions of 
the state. 

In the very recent case of People v. Coler, 166 N. Y. 1, 59 N. E. 
Rep. 716; 52 L. R. A. 814, 82 Am. St. Rep. 605, the Court of Appeals 
of New York, in considering this question, said (O’Brien, J., delivering 
the opinion of the court): “The legislature does not possess unrestricted 
power to bind a city hand and foot with respect to all its local business 
affairs. It can not fix by statute the price which it must pay for materials 
or property that it may need, or the compensation that it must pay for 
labor or other services that it may be obliged to employ, at least when 
such regulations increase the cost beyond that which it would be obliged 
to pay in the ordinary course of business. If it could do all these 
things it could virtually dispose of all revenues of the city for such 
purposes as it thought best, and local self-government would be nothing 
but a sham and delusion. * * * The right which is conceded to 
every private individual and every private corporation in the state to 
make their own contracts and their own bargains is denied to cities 
and to contractors for city work. Moreover, if the latter attempt to 
assert such right, the money earned on the contract is declared to be 
forfeited to the city, without the intervention of any legal process or 
judicial decree. The exercise of such a power is inconsistent with the 
principles of civil liberty, the preservation and enforcement of which 
was the main purpose in view when the constitution was enacted. If 
the legislature has the power to deprive cities and their contractors 
of the right to agree with their workmen upon rates of compensa- 
tion, why has it not the same power with respect to all private 
persons and all private corporations? That question can be answered 
in the language which this court used when a case with features 
somewhat similar was under consideration: ‘Such legislation may 
invade one class of rights to-day, and another to-morrow; and, if it can 
be sanctioned under the constitution, while far removed in time, we 
will not be far away in practical statesmanship from those ages when 
government prefects supervised the building of houses, the rearing of 
cattle, the sowing of seed, the reaping of grain; the governmental 
ordinances regulated the movements and labors of artisans, the rate of 
wages, the price of food, the diet and clothing of the people and a large 
range of other affairs long since in all civilized lands regarded as outside 
of governmental functions.’ In re Jacobs, 98 N. Y. 98, 59 Am. Rep. 
636. * * * The power to deprive master and servant of the right 
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to agree upon the rate of wages which the latter was to receive is one 
of the things which can be regarded as impliedly prohibited by the 
fundamental law, upon consideration of its whole scope and purpose, 
as well as the restrictions and guaranties expressed.” 

In discussing the proposition that the several municipal govern- 
ments of the state are not in themselves independent and sovereign, 
but are sub-divisions of the general government, created by it with 
enumerated powers, and possessing none except such as may be fairly 
drawn from their charters, the Supreme court of Ohio, in City of Cleve- 
land v. Clements Bros. Construction Co., 65 N. E. Rep. 885, 887, said: 
“The fallacy of this contention lies in the assumption that the com- 
pulsory authority of the legislature over municipal corporations is so 
absolute and arbitrary that it may dictate the specific terms upon which 
such municipality shall contract, and may prescribe what stipulations 
and conditions its contract shall contain, although such contracts may, 
as in this case, relate only to matters of purely local improvement. This 
is a misapprehension of the legislative authority, for no such right or 
power has been delegated to, or is possessed by, the General Assembly.” 

The liberty to contract, subject only to such limitations as may be 
imposed by the legislature in the legitimate exercise of the police power 
for the public welfare, is not only secured by the constitution of this 
state, but is undoubtedly within the protection of the Federal Constitu- 
tion also, and is covered by the fourteenth amendment thereof, which 
provides that “‘no state shall deprive any person of life, liberty or prop- 
erty without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws.” Constitution of United 
States, Sec. 1, Article 14; in re Jacobs, 98 N. Y. 98, 50 Am, Rep. 636; 
People v. Marx, 99 N. Y. 377, 2 N. E. Rep. 29, 52 Am. Rep. 34; Powell 
v. Penn, 127 U. S. 678, 8 Sup. Ct. Rep. 992, 1257, 2 L. Ed. 253, per 
Field, J.; Hooper v. California, 155 U. S. 648, 662, ib Sup. Ct. Rep, 207 
39 L. Ed. 297; Bailey v. People, 190 Ill. 28, 60 N. E. Rep. 98, 54 L. R. 
A. 838, 83 Am. St. Rep. 116; Kuhn v. Detroit, 70 Mich. 537, 38 N. W. 
Rep. 470; People v. Rosenberg, 188 N. Y. 410, 416, 34 N. E. Rep. 285; 
People v. Coler, 166 N. Y. 1, 21, 59 N. E. Rep. 716, 52 L. R. A. 814, 
82 Am. St. Rep. 605; Palmer v. Tingle, 55 Ohio St. 423, 45 N. E. 
Rep. 313. 

Corporations, both private and public, are entitled to the benefit 
of this provision for the preservation and protection of their right to 
make contracts affecting their local affairs. In re Tiburcio Parrott (C. 
C.), 1 Fed. Rep. 481; Butchers’, Etc., Co. v. Crescent City, etc., Co., 
111 U. S. 746, 764, 4 Sup. Ct. Rep. 652, 28 L. Ed. 585; Blythe v. State, 
4 Ind. 525; Board v. Pollard, 153 Ind. 371, 55 N. E. Rep. 87; Smyth v. 
Ames, 169 U. S, 466, 18 Sup. Ct. Rep. 418, 42 L. Ed. 819. 

If the legislature has the right to fix the minimum rate of wages 
to be paid for common labor, then it has the power to fix the maximum 
rate. And if it can regulate the price of labor it may also regulate the 
prices of flour, fuel, merchandise and land. But these are powers which 
have never been conceded to the legislature and their exercise by the 
state would be utterly inconsistent with our ideas of civil liberty. 
Among the most odious and oppressive laws ever enacted by the English 
Parliament, in the worst of times, were the statutes of labor of Henry 
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VI and Edward III. These enactments fixed a maximum rate of wages 
for the laboring man, prohibited him from seeking employment outside 
of his own county, required him to work for the first employer who 
demanded his services, and punished every violation of the statutes with 
severe penalties. In the very nature and constitution of things, legisla- 
tion which interferes with the operation of natural and economic laws 
defeats its own object, and furnishes to those to whom it professes to 
favor few of the advantages expected from its provisions. The circum- 
stances that the act of March 9, 1901, reverses the conditions of the 
statutes of labor of Henry VI and Edward III, and lays the burden 
and the penalty upon the employer instead of the laborer, does not render 
it any less pernicious and objectionable as an invasion of natural and 
constitutional rights. Statutes similar to this have been before the 
courts of other states, and in nearly every instance have been held uncon- 
stitutional. People v. Coler, 166 N. Y. 1; State v. Norton, 5 Ohio N. P. 
183; Commonwealth v. Perry, 155 Mass. 117 (and other cases cited). 

The statute of March 9, 1901, is obnoxious to the further objection 
that through its operation a citizen may be deprived of his property 
without due process of law. If the minimum price to be paid by munici- 
pal sub-divisions of the state for unskilled labor on public works exceeds 
the rate at which such labor can be obtained by other persons at the 
same place, then the excess se paid for labor on public improvements 
is taken from the citizens assessed for such works, not by due process 
of law, but a mere legislative fiat. The citizens of the state who must, 
through assessments made upon their property, pay for the public works 
of counties, cities and towns are entitled to have such work done at 
such rate of wages as the local agents and official representatives of 
such municipal sub-divisions of the state may be able to secure by 
contract. They can not be required arbitrarily to pay higher wages 
than laborers employed on private works or improvements in their 
particular district demand, any more than they could be compelled by 
similar legislation to pay a minimum rate of wages to laborers 
employed by them in their private business. If the minimum rate fixed 
by the statute exceeds the market value of such wages the excess is 
a mere donation exacted under color of law from the citizens liable to 
assessment for the public improvement and bestowed upon the unskilled 
laborer. Public revenues can not be applied in this way. McClelland 
v. State, 138 Ind, 321, 37 N. E. Rep. 1089; State v. City of Indianapolis, 
69 Ind. 375, 35 Am. Rep. 2283; Warner v. Curran, 75 Ind. 309. 

Lastly, we think the statute obnoxious to the objection of class 
legislation. In fixing the minimum rate of wages to be paid for unskilled 
labor to be employed by counties, cities and towns on public improve- 
ments, a classification is made which is unnatural and unconstitutional. 
The laboring men of the state may, for some purposes, constitute a 
class concerning which particular legislation may be proper. This 
classification has been recognized and sustained in statutes requiring 
the payment of wages in lawful money of the United States, forbidding 
the assignment of future and unearned wages, and in similar acts. But 
no legal and sufficient reason can be assigned for placing unskilled 
labor in a class by itself for the purpose of fixing by law the minimum 
rate of wages at which it shall be employed by counties, cities and towns 
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on their public works. Why exclude the skilled mechanic from the 
benefit of the act? Why compel the payment of higher rate of wages 
to the unskilled laborer than may be demanded by the skilled mechanic 
for more difficult and important work, requiring special training, experi- 
ence and a higher degree of intelligence? Unless the legislature has 
the power to fix the minimum rate of wages to be paid by counties, 
cities and towns to carpenters, stone masons, bricklayers, plumbers and 
painters employed on local improvements, treating each trade as a 
separate class, it has not the power to enact laws fixing the com- 
pensation of unskilled laborers employed on similar works. No suf- 
ficient reason has been assigned why the wages of the unskilled laborer 
should be fixed by law, and maintained at an unalterable rate regardless 
of their actual value, and that all other laborers should be left to secure 
to themselves such compensaton for their work as the conditions of 
supply and demand, competition, personal qualities, energy, skill and 
experience may enable them to do. 

After the most careful and thorough examination of all the questions 
of law presented by the demurrer in this case, we are satisfied that the 
ruling of the lower court was not erroneous, and its judgment is there- 
fore affirmed. 





NEW JERSEY SUPREME COURT. 


(Abstract of Recent Opinion). 


Statute of frauds—Payment of commissions—Pleading—Amend- 
ment.—1. An indivisible contract for employment of a broker in the 
sale of both real and personal property, and for payment of commissions 
upon the purchase price, the contract not being in writing, is totally 
void, under the statute of frauds (Gen. St., p. 1604, Sec. 10). 2. A verbal 
promise to pay compensation for services rendered in negotiating a sale 
of real estate, whether made before or after the services are performed, 
is void, under the statute of frauds (Gen. St., p. 1604, Sec. 10). 3. A bill 
of particulars annexed to a declaration or delivered pursuant to demand, 
under section 236 or section 237 of the practice act (Gen. St., p. 2572), 
limits, for the purposes of the trial, the generality of the pleading. 4. 
Where the issue as made up on the pleadings and bill of particulars has 
been fully tried and correctly settled, no amendment having been applied 
for in the court below, the court of review will not permit the plaintiff 
in error to amend the bill of particulars in order to bring about a re- 
versal of the judgment, and a new trial upon a different issue. Kent v. 
Phenix Art Metal Co. (Messrs. Voorhees & Booraem for plaintiff in 
error. Mr. George Berdine for defendant in error). Argued before 
Gummere, C. J., and Fort, Hendrickson and Pitney, JJ. Opinion by 
PITNEY, J., June 8, 1903. 


Public offices—Legal existence—Quo warranto.—1. The act under 
which defendant was elected a member and also president of the Common 
Council of a city was declared unconstitutional. Relator applied for leave 
to file an information in the nature of a writ of quo warranto against 
defendant, and in the proceeding proposed to attack not only defend- 
ant’s title to the office, but also the legal existence of the office itself. 
Held, that whether the office had a legal existence could be determined 














NEW JERSEY SUPREME COURT. 343. 


only at the instance of the Attorney General, acting in his public capac- 
ity. Moore v. Seymour. (Mr. Benjamin F. Jones for relator. Mr. 
Arthur B. Seymour for defendant). Argued before Van Syckel and 
Garretson, JJ. PER CURIAM, June 8, 1903. 


Carriers—Street car company—Contributory negligence.—1. Evi- 
dence in action by a street car passenger for injuries examined, and held 
to show that the accident was occasioned by plaintiff alighting from the 
car after it had started, and without notifying the conductor of her in- 
tention, and hence not to sustain a verdict against her. Lee v. Elizabeth, 
P.& C.J. Ry. Co. (Mr. J. A. Kiernan for plaintiff. Mr. Frank Bergen 
for defendant). Argued before Gummere, C. J., and Fort, Pitney and 
Hendrickson, JJ. PER CURIAM, June 8, 1903. 


Mechanics’ liens—Mortgages—Priority—1. Under Mechanics” 
Lien Law (P. L. 1898, p. 538), providing that, on a sheriff’s sale under 
a judgment on a mechanic’s lien, the purchaser shall acquire the estate 
which the owner had in the lands at the commencement of the building, 
subject to mortgages recorded prior to that event, and subject to mort- 
gages recorded before the filing of the lien claim, to the extent of the 
money actually advanced by the mortgagee and applied to the erection 
of the building on the premises, the lien of a mortgage for moneys ad- 
vanced and actually used for the erection of the building is superior 
to a mechanic’s lien filed subsequently to the recording of the mortgage, 
whether the mortgage was executed to secure future advances, or money 
already advanced, and while the building was in the course of erection. 
Young v. Haight. (Mr. R. M. Hart for plaintiff. Mr. John S. Mackay 
for defendants). Argued before Gummere, C. J., and Fort, Hendrick- 
son and Pitney, JJ. Opinion by GUMMERE, C, J., June 12, 1903. 


Animals—Vicious dogs—Liability—Negligence.—1. An owner of 
a dog is not liable for injuries resulting to a person from its bite, in the 
absence of evidence showing the dog had a propensity to bite, or was 
vicious, to the owner’s knowledge. 2. The owner of a vicious dog 
known to have a propensity to bite is not liable for injuries inflicted on 
a person, where the dog was securely locked in a building, and escaped 
during the night by gnawing away the woodwork about the lock without 
the owner’s knowledge. De Gray v. Murray. (Mr. Charles W. Par- 
ker for plaintiff in error. Messrs. Cowles & Carey for defendant in 
error). Argued before Gummere, C. J., and Fort, Hendrickson and 
Pitney, JJ. Opinion by GUMMERE, C. J., June 15, 1903. 


Pleading—Duplicity—Verdict—1. Duplicity in a pleading must, at 
common law, be taken advantage of by special demurrer; under our 
statutory practice, by a motion to strike out. 2. Where ina single count 
of a declaration there be joined together several causes of action, or 
several grounds of special damage, some of which are sustainable but the 
others not, if there be a verdict for the plaintiff, with entire damages, the 
verdict and consequent judgment thereon will be sustained by the pre- 
sumption that the trial judge directed the jury not to find damages, 
upon the defective allegations. 3. The case of Farwell v. Smith, 16 N. 
J. Law 133, commented on in Potts v. Clarke, 20 N. J. Law 537, has 
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been overruled by subsequent decisions, so far as it stands opposed to 
the above rules. 4. The ad damnum clause in a declaration may limit 
the scope and effect of the plaintiff’s claim, with respect to his title to 
the special damages laid in the declaration. 5. In an action of tort 
brought by husband and wife, the declaration, which contained but a 
single count, set forth some grounds of special damage for which the 
plaintiffs were entitled to sue jointly, and another ground of special 
damage for which the husband, in his own right, was alone entitled to 
recover; the ad damnum clause claimed simply the “damages of the 
said plaintiffs;’ the verdict awarded a single sum for “the damages of 
plaintiffs;” and the judgment was that the plaintiffs recover “their said 
damages.” Held (following Consolidated Traction Co. v. Whelan, 37 
Atl. 1106, 60 N. J. Law 154), that the effect of the verdict and judgment 
was to give only those damages to which the plaintiffs were jointly en- 
titled. Karnuff v. Kelch. (Messrs. Alan H. & Theodore Strong for 
plaintiff in error. Messrs. Voorhees & Booraem for defendants in error). 
Argued before Gummere, C. J., and Fort, Hendrickson and Pitney, JJ. 
Opinion by PITNEY, J., June 16, 1903. 


Evidence—Self-serving declaration.—Plaintiff’s letter to defend- 
ant’s attorney, purporting to show that he and defendant had thereto- 
fore agreed on a certain settlement, is not admissible in his favor as 
evidence of such settlement, though accompanied by the answer of the 
attorney that he had no information from defendant of the settlement. 
Duysters v. Crawford. (Mr. Theodore Rurode, Mr. George W. Flaacke, 
jr., and Mr. Frederick R. Kellogg for plaintiff in error. Mr, George T. 
Vickers and Mr. George S. Hobart for defendant in error). Argued 
before Gummere, C. J., and Fort, Pitney and Hendrickson, JJ. PER 
CURIAM, August 25, 1903. 


NEW JERSEY COURT OF CHANCERY. 








(Abstracts of Recent Opinions). 


Deeds—Covenants restricting use of property——A corporation laid 
out a tract of land as a seaside resort of a religious character. In all 
of its deeds of lots was a covenant that no business should be carried 
on on Sunday, and nothing should be done that is a desecration of that 
day. Held, that the association had waived its rights to equitable assist- 
ance to enforce the covenant against one who, in his drug store, on 
Sundays, sold soda and articles for family and medicinal use; trolley cars, 
the power house for which was on the grounds, and bath houses having 
been run there for years on Sundays without objection, except that 
three years before suit against the drug store keeper the association 
filed an injunction suit against a bath house keeper, but did nothing 
after a preliminary injunction was refused. Ocean City Ass’n v. Chal- 
fant. (Mr. S. Stanger Iszard and Mr. D. J. Pancoast for complainant. 
Mr. Albert A. Howell and Mr. Samuel W. Beldon for defendant). 
Opinion by REED, V. C., September 4, 1903. 


Bankruptcy—Statutes—Bankruptcy proceedings—The Federal 
Bankrupt act (Act July 1, 1898, Ch. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]) provides a system of bankruptcy for particular cases 
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only, to which it applies; and hence a proceeding in bankruptcy against 
an alleged insolvent corporation does not supersede a proceeding in a 
state court under state statute entitling stockholders and creditors to 
the appointment of a receiver for a corporation under certain circum- 
stances, which relief could not be granted under the Bankrupt act. 
Singer v. National Bedstead Mfg. Co. (Mr. L. G. Morton for com- 
plainant. Mr. William A. Lewis for defendant company. Messrs. 
Bedle, Edwards & Thompson for receiver). Opinion by STEVENSON, 
V. C. (orally), September 10, 1903. . 





NEW JERSEY PREROGATIVE COURT. 


(Abstract of Recent Opinion). 

Will—Execution—Evidence.—1. A paper writing, produced and 
offered for probate as a will, is shown to have been written and signed 
by the testator. It has a complete attestation clause appended, also 
in the handwriting of testator, and beneath that clause are the admitted 
signatures of two competent witnesses. Held, that a presumption of 
due execution is thereby raised which will require the admission of 
the paper to probate, unless overcome by strong and convincing evi- 
dence. 2. Both of the subscribing witnesses, when called, while admit- 
ting the genuineness of their signatures, testify that the paper was not 
signed by testator, nor the signature thereto acknowledged by him in 
their presence, and that their signatures were not made at the same 
time or in the presence of each other. Although the evidence of one 
witness was open to serious question affecting his recollection of the 
transaction, the evidence of the other witness being found credible, 
and to establish that he did not see the attestation clause, or know its 
contents, and that the statements therein certified were not in fact true, 
held, that the presumption arising from the attestation clause was over- 
come, and that probate should be denied. In re Berdan’s Will. (Mr. 
Milton Demarest for proponent. Mr. Gilbert Collins for Hackensack 
Hospital, a legatee. Mr. John W. Harding for caveators). Opinion 
by MAGIE, Ordinary, June 30, 1903. 








NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions), 


Injury to servant—Duty of master—1. The duty of the master 
to inspect apparatus and appliances is a duty to exercise reasonable 
care, only, in making the inspection, and requires only the making of 
such tests and examinations as are reasonably practicable. Randolph v. 
New York Cent. & H. R. R. Co. (Messrs. Vredenburgh, Wall & Van 
Winkle for plaintiff in error. Mr. Horace Allen and Mr. Warren Dixon 
for defendant in error). Opinion by SWAYZE, J., June 15, 1903. 


Death by wrongful act-—Damages—Trial—Arguments of counsel.— 
1. It is error to instruct the jury, in a suit by an administrator for the 
benefit of the widow and next of kin, that they may consider what the 
deceased, had he lived, would probably have been able to give to the 
widow or next of kin from his earnings, during his life, and to foot up 
that amount as the damages to be thus awarded. 2. Such an instruc- 
tion fails to take into account the fact that the widow and next of kin 
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will come into present possession of the fund, with the future income 
thereon. 3. What the plaintiff is entitled to recover is a “capital fund,” 
so to speak, which will represent the present value of all the pecuniary 
loss which will fall upon the widow and next of kin by the premature 
taking off of the intestate. 4. Where there are two counsel engaged 
in a cause for the plaintiff, and one of the counsel, when the evidence 
is in, opens for the plaintiff, and the defendant’s counsel states to the 
court that he does not desire to reply, and a second counsel is then 
permitted further to address the jury for the plaintiff, against objection, 
it is error. 5. The same counsel who has opened may, in the discretion 
of the court, after the defendant has stated he has no reply, be per- 
mitted to make a further opening under the circumstances stated in N. 
Y. & L. B. Railroad Co. v. Garrity, 42 Atl. 842, 63 N. J. Law 50. Hack- 
ney v. Delaware & A. Telegraph & Telephone Co. (Mr. E. A. Arm- 
strong for plaintiff in error. Mr. Henry S, Scovel and Mr. William T. 
Boyle for defendant in error). Opinion by FORT, J., June 15, 1903. 





Street car—Collision—Negligence.—1. Whether there is negligence 
in the operation of an electric street car which collides with another 
vehicle ahead of it upon the track depends upon the speed of the car, 
and the distance which the car had to go at the time the motorman saw, 
or ought to have seen, the vehicle upon the track. 2. If the distance be- 
tween the car and the vehicle is in dispute, the existence of negligence is 
a question for the jury, unless the distance is, in any view of the evi- 
dence, so small that the motorman could not stop a car running at a 
reasonable rate of speed. 3. It is not necessarily negligence for a traveler 
upon a bicycie to stop upon the track in front of an approaching car, 
without looking behind him, when the usual audible warning of its 
approach, by bell or gong, is not given by the motorman. Zolpher v. 
Camden & S. Ry. Co. (Mr. Joseph H. Gaskill for plaintiff in error. 
Mr. Howard Carrow for defendant in error). Opinion by SWAYZE, 
J., June 18, 1903. 


Master and servant—Action for services—Burden of proof.—1. In 
the case as presented by the plaintiff's evidence, the court properly 
refused defendant’s motion for a judgment of nonsuit; and the charge 
of the judge to the jury clearly and correctly placed upon the plaintiff 
the burden of establishing, by the weight of evidence, the terms of the 
contract, upon which alone his right to their verdict should depend. 
2. In the absence of contrary evidence, the law presumes that payment 
for services rendered by one at another’s request shall be made in money. 
Fell v. H. Fell Poultry Co. (Mr. William T. Boyle and Mr. Charles A. 
Coogan for plaintiff in error. Mr. Robert S. Clymer and Mr. Robert C. 
Sparks for defendant in error). Opinion by VREDENBURGH, J., June 
22, 1903. 


Carriers—-Injury to passenger—Impeachment of witness.—1. A 
passenger on a railroad train, as he approached his destination, pre- 
pared to alight, and, while standing inside of the car near the rear door, 
which was open, a violent jerk or start of the train threw him out of 
the car to the ground, and he was seriously injured. Held, that it was 
not error to refuse a nonsuit at the close of the plaintiff's case, nor to 
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refuse to direct a verdict at the close of the defendant’s evidence. 2. A 
written statement signed by a witness, if submitted to the jury, cannot 
be considered by it as affecting the credibility of any witness other than 
the subscriber. Field v. Delaware, L. & W. R. Co. (Messrs. Bedle, 
Edwards & Lawrence for plaintiff in error. Mr, Benjamin M. Wein- 
berg and Samuel Kalisch for defendant in error). Opinion by VOOR- 
HEES, J., June 22, 1903. 





Mechanic’s lien—Contract—Construction.—1. In an ordinary action 
commenced by summons the plaintiff, in order to succeed, must show 
that his right of action was complete at the time the action was com- 
menced. 2. The same rule applies to an action brought against the 
builder and owner, by virtue of the Mechanic’s Lien law (P. L. 1898, p. 
547, Secs. 28, 24). 3. A building contract that required the contractor 
to do the work and furnish the materials required for the construction 
of certain buildings in this state contained provisions for the payment 
of the consideration price in installments as the work progressed, the 
final payment to be made when the buildings were completed and 
“delivered to the owner with a full release of liens.” Held, that the 
clause quoted was intended to protect the owner against liens and claims 
arising under the Mechanic’s Lien law (P. L. 1898, p. 538). 4. In such 
a case the delivery of a release of liens is a condition precedent to the 
contractor’s right to recover, unless it affirmatively appear that there 
are no liens or claims to be released. 5. In an action brought against 
the builder and owner under the Mechanic’s Lien law (P. L. 1898, p. 

38) the releases must be delivered or tendered before suit brought. 
6. It is erroneous to permit a witness to use, as a memorandum from 
which to testify, a document in the preparation of which he did not 
participate, and concerning the accuracy of which he has no personal 
knowledge. Titus v. Gunn. (Mr. Robert S, Clymer for plaintiff in 
error. Mr. A. H. Swackhamer for defendant in error). Opinion by 
PITNEY, J., June 15, 1903. 


Injunction—Disclosing trade secret—1. One who is under an 
express contract, or a contract implied from a confidential relation, 
not to disclose a trade secret, will be enjoined from disclosing the same. 
2. Others who induce him to disclose the secret, knowing of his con- 
tract not to disclose it, or knowing that his disclosure is in violation 
of the confidence reposed in him, will be enjoined from making any 
use of the information so obtained, although they might have reached 
the same result independently by their own experiments or efforts. 3. 
The disclosure necessarily made to the court does not deprive the com- 
plainants of their right to an injunction. Stone v. Goss. Opinion by 
SWAYZE, J., July 10, 1903. 


Certiorari—Review of facts—Certifying facts found—1. Where a 
writ of certiorari is used as a writ of error to review the action of a 
lower court, not a special statutory tribunal, the Supreme court and 
this court will not review findings of fact if there is any evidence to 
support the finding. 2. Proper practice requires that the lower court 
should be called on to certify the facts found. If it is unable to certify 
the facts, depositions may be taken to determine what facts were found. 
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3. It is improper, in such a case, to bring up all the evidence taken in 
the lower court. C. B. Coles & Sons Co. v. Blythe. (Mr. George H. 
Pierce and Mr. William D. Lippincott for plaintiff in error. Mr. John 
J. Crandall and Mr. Ulysses G, Styron for defendant in error). Opinion 
by SWAYZE, J., July 20, 1903. 


Married woman—Contract—Consideration.—1. Where a married 
woman takes up and becomes the owner of promissory notes on which 
she is accommodation indorser, her contract to release a prior indorser 
for sufficient consideration is binding upon her. It is a primary promise 
by her which she is under no legal disability to make under section 26 
of the Married Woman’s act (2 Gen. St., p. 2017). 2. The consideration 
of such a contract need not move directly to the married woman, for, 
if it passed to a third person at her request, it is sufficient. 3. An accord 
and satisfaction that is unexecuted is not an available defense at law 
against the original cause of action, but it may, in a proper case, 
become available as an equitable defense thereto. 4. Where an equita- 
ble defense to such an action fails only because it was not cognizable 
in the law court, such result will be no bar to the action of a court of 
equity in applying such equitable remedy to the relief of a defendant 
by enjoining the collection of the judgment recovered in such action. 
5. Such a defendant is not required to first test the accuracy of the 
ruling of the law court by writ of error before proceeding in equity. 
He may accept the ruling of the law court and pursue his remedy at once 
in the court of equity. Headley v. Leavitt. (Mr. Linton Satterthwaite 
for appellant. Mr. John H. Backes for respondent). Opinion by HEN- 
DRICKSON, J., July 20, 1903. 


Contract—Validitv—Foreign corporations.—1. A contract void by 
the law of the state where made will not be enforced in this state. 2. 
When the statute of the state where a contract is made does not 
expressly declare the contract to be void, and recourse must be had to 
interpretation to settle the question of its validity, the construction given 
to the statute by the courts of the state which enacted it will be adopted 
here. 3. The tendency of judicial decision on this subject, when the 
statute does not declare the contract to be void, is to a strict construc- 
tion, maintaining the validity of the contract, and holding that the only 
effect of such legislation in the state where it is enacted is to impose 
the prescribed penalties and the expressed disabilities outside of such 
state. Until its courts give the legislation a wide scope, no greater 
latitude will be attributed to it. 4. The New York statute provides 
that no foreign corporation shall do business in that state without hav- 
ing first obtained the certificate required by the act, and that no foreign 
corporation doing business in that state shall maintain any action upon 
it in that state unless prior to the making of such contract it shall have 
procured such certificate. Held, the only penalty prescribed by the 
New York act is a denial of the right to maintain an action in that 
state. It does not attach to the contract so as to deprive it of a suable 
quality in this state. 5. Disqualifications of a penal character have no 
extraterritorial operation, and comity does not require a recognition of 
them in other states. 6. The courts of Pennsylvania have adjudged 
that a contract made by a foreign corporation in contravention of the 
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MISCELLANY. 


statute of that state is void, and therefore that effect will be given to it 
in this forum. 7. The Pennsylvania courts have also construed their 
statute as we do our own, and hold that isolated acts of business are 


not in violation of it. 8. The special plea in bar in this case sets up no 
facts which are inconsistent with the legality of the contract, as the 
consummation of an isolated transaction in Sinmahanin. 9. To con- 
stitute a bar to an action on a contract, by setting up a highly penal 
statute, there must be a precise averment of sufficient facts to bring the 
case within the statute. It can not be based upon inference. 10. 
Greater strictness is required in framing pleas in bar than is exacted in 
declarations. In pleading a promise which must be in writing, the 
declaration need not aver that it is in writing, but it is otherwise when 














such a promise is set up in plea in bar. 
James A. Gordon for plaintiffs in error. 
Opinion by VAN SYCKEL, J., July 


Faulks for defendant in error). 
21, 1903. 


Allegheny Co. v. Allen. (Mr. 
Messrs. Lindabury, Depue & 
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STATE NOTES. 


Mr. J. O. H. Pitney, of Morris- 
town, and family returned, Octo- 
ber 3, from a trip to Europe. u 

At the opening of the October 
term of the Union county court at 
Elizabeth, October 6, Chief Justice 
Gummere presided, owing to the 
illness of Mr. Justice Van Syckel. 

As a memorial of her late hus- 
band, Colonel John R. Beam, of 
Paterson, Mrs. Beam will present 
a pipe organ to the First Baptist 
Church, of Paterson. It is to be 
twenty-five feet wide, eleven feet 
deep and twenty feet high. 








NEW U. 8. DISTRICT ATTORNEY. 


The vacancy caused by the resig- 
nation of David O. Watkins has 
been filled by the appointment of 
ex-County Judge John B. Vree- 
land, of Morristown. The appoint- 
ment of Mr. Vreeland ends the long 
fight for the place, and is well 
received by members of the Bar. 
He was born in Newark, December 
30, 1852, moving, when a young 
man, with his parents to Morris- 
town and studying law there in the 


office of Frederick G. Burnham and 
later with Colonel Frederick A. 
De Mott. He was admitted to the 
Bar in 1875. He served several 
terms as counsel for Morristown 
and as Senator from Morris county, 
1896 to 1898. Upon the expiration 
of his term in the Senate Governor 
Voorhees appointed Mr. Vreeland 
Judge of the Court of Common 
Pleas, which position he filled with 
honor. 





OBITUARIES. 


MR. HENRY M. SNYDER, JR. 


City Counsel Henry M. Snyder, 
jr., of Camden, died at his home 
there, October 16, of congestion of 
the lungs. He was born in Phila- 
delphia in 1857, read law with 
Peter L. Voorhees, of Camden, was 
admitted to the New Jersey Bar 
at the June term, 1881, and as 
counsellor in 1884. Mr. Snyder 
was a member of the City Council 
of Camden from 1885 to 1892, act- 
ing as President for two years. He 
served as one of the commission- 
ers appointed to revise the Corpor- 
ation acts, which revision was 
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passed in 1896. He was elected 
City Counsel of Camden in 1900. 
In his death the Camden Bar will 
lose a well-known member. 

MR. MERVYN ARMSTRONG. 

Mr. Mervyn Armstrong, of the 
Jersey City Bar, died in the Christ 
Hospital, of that city, October 2, 
as the result of injuries received by 
a fall some weeks ago. He was 
born in Jersey City in 1858, was 
admitted as an attorney at the 
November term, 1879, and as coun- 
sellor in February, 1892. Soon 
after his admission he went to 
London and continued the study 
of law in Temple Court. He was 
an authority on collateral inheri- 
tance tax laws, and in the settle- 
ment of estates and probate mat- 
ters. He held the position of ap- 
praiser in the collateral inheritance 
tax department, and the Orphans’ 
court adjourned October 2, on 
hearing of his death, in respect to 
his memory. 





ADDRESS BY VICE CHANCELLOR 
STEVENSON. 


The corner stone of the new 
Danforth Free Public Library, the 
gift of Mrs. Mary A. Ryle to the 
city of Paterson, was laid October 
24, 1903. The new library is to 
be of limestone, with the excep- 
tion of the book stack building in 
the rear, which will be of light 
colored pressed brick. When 
completed it will cost in the 
neighborhood of $200,000. 

The chief address was made by 
Vice Chancellor Eugene Steven- 


son, in the course of which he 
said: 

“The function of a_ general 
library like this among the 


agencies of civilization is some- 
what unique. It advocates no 
cause. It propagates no cult. It 


stands impartially among conflict- 
ing schools and warring factions, 
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in science, art, politics and re- 
ligion, and holds out to every man 
and even to every child the know- 
ledge which he seeks in the work 
of thought in which he may be en- 
gaged. In one sense it might be 
said that a library like ours ad- 
vocates all causes; propagates all 
cults; teaches all doctrines. The 
idea of a library as a place where 
every man may find the book 
which he wants, learn tue facts for 
which he is searching, absorb the 
thoughts which his mind desires 
to comprehend, range at his own 
will and upon his own responsibil- 
ity in the pursuit of truth, or er- 
ror, in recent times only has pre- 
vailed among men. 

“When Omar, the fanatical Cal- 
iph, decreed that the priceless 
books in the library of the Serap- 
eum at Alexandria should be burn- 
ed, it is said that he declared that 
if the books accorded with the 
Koran they were useless, and 
if they conflicted with the Ko- 
ran they were mischievous. In 
later ages books have often been 
regarded by the powers of the 
church and state as useful if they 
accorded with their Koran, but 
mischievous if they did not. We 
live in an age when all who wish 
to lead men to see and love the 
truth as they see and love it are 
more and more disposed to unite 
in throwing open wide the doors 
of the temple of knowledge. Long 
ago when certain Apostles were 
preaching new and startling doc- 
trines in Jerusalem the priests and 
magistrates threatened their lives, 
but a wise Pharisee named Gam- 
aliel advised them to refrain, say- 
ing that if the counsel or the work 
of the Apostles was of men it 
would come to naught, ‘but,’ he 
said, ‘if it be of God ye cannot 
overthrow it; lest haply ye be 
found even to fight against God.’ 
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“Now it is just because a public 
library offers all sorts of books to 
all sorts of readers that its enlight- 
ening and educative work involves 
of necessity an element of evil. 
The library invites all to come, but 
couples with the invitation the 
warning, ‘Come at your own peril 
and read at your own risk.’ The 
usefulness and value, therefore, of 
our public library must always de- 
pend upon whether it is wisely or 
unwisely used. Whether in the fu- 
ture the people of Paterson, and 
especially the youth of Paterson, 
are to make the wisest use of this 
library, so as to get from it the 
greatest good, must, in a large de- 
gree, depend upon the church, the 
school, the public press and all 
other moral, social and educational 
influences which operate upon the 
minds and consciences of mankind. 

“But our thoughts are particular- 
ly engaged to-day with this edifice 
which we are erecting rather than 
with the books which will be placed 
therein. This building will be the 
home of the Free Public Library of 
Paterson; it will be an architectural 
ornament to our city; it has been 
skilfully designed to meet all the 
requirements of the most efficient 
modern library work. It will also 
stand as an enduring memorial of 
a benefaction which in its wisdom 
and usefulness is unparalleled in 
the history of our town. The be- 
nevolent donor is bestowing upon 
us and the generations who will 
follow us a gift of inestimable value. 
A sacred duty rests upon us to- 
day and will devolve upon those 
who take our places, to strive in 
every way to realize the hopes and 
wishes of the donor’s heart, and 
maintain her great gift in full effi- 
ciency for the accomplishment of 
the noble work to which it is de- 
voted.” 





TURNED THE TABLES. 


An Irishman was called on to 
give evidence in a shooting affray. 
“Did you see the shot fired?” asked 
the magistrate. 

“No,” replied the witness, “but I 
heard it.” 

Magistrate (sharply)—‘‘That is 
not satisfactory. Go down.” 

As the Irishman turned his back 
he commenced to laugh, but was 
rebuked by the magistrate, who 
added that it was contempt of 
court. 

Pat—“Did you see me laugh?” 

Magistrate—‘No; but I heard 
you.” 

Pat—“That’s not satisfactory.” 

And the court laughed. 


CUMBERLAND COUNTY’S FIRST 
COURT. 


It was about the year 1677 that 
the first settlement was made at 
Greenwich, and the land was pur- 
chased from the Indians by two 
brothers from England who were 
Episcopalians and a band of Eng- 
lish Quakers. An _ Episcopal 
church and a Friends’ meeting- 
house were the first houses of wor- 
ship to be erected. In 1697 fairs 
were established at Cohansey, as 
that country was then called. 
After the formation of Cumberland 
county, court was first held at 
Cohansey, May, 1748, and a log 
jail erected. It was at this time 
“that the court sat in the meeting- 
house,” a treasured phrase of the 
oldest Quaker families of Green- 
wich village, as it establishes the 
fact that the original Friends’ 
meeting-house was built prior to 
1748; and it is claimed by many 
historians to have been built as 
early as 1697. In December of 
1748 the court adjourned and or- 
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dered the clerk to make writs re- 
turnable to Cohansey Bridge, now 
Bridgeton, where the courts have 
since been held. 


BOOK NOTICES. 


AMERICAN NEGLIGENCE 
REPORTS, CURRENT SE- 
RIES (Cited Am. Neg. Rep.) 
The Current Negligent Cases 
decided in the Federal Courts of 
the United States, the Courts of 
Last Resort of all the States and 
Territories and selections from 
the Intermediate Courts, To- 
gether with Notes on English 
Cases and Annotations. Edited 
by John M. Gardner, of the New 


York Bar. Vol. XIII. Re- 
mick & Schilling, Law Book 
Publishers, New York. 1903. 


This makes the thirteenth vol- 
ume issued in this series, and the 
publication has become a recogniz- 
ed authority on the subject of neg- 
ligence. The task of keeping the 
reports up to date has been well 
performed by the learned editor, 
and the last issue is in all respects 
satisfactory. The editor draws at- 
tention to several notes of import- 
ance. They are on the following 
subjects: Explosion cases; Recent 
cases arising from negligence of 
alleged representative of master 
causing injury to employee; Recent 
cases of injuries to passengers and 
others riding on footboards of open 
street cars; Recent cases in which 
a release of claim was interposed 
as a defense to action; Recent cases 
of injuries to passengers riding on 
car platforms. There are in addi- 
tion to these a number of concise 
but ample notes on other topics 
which will assist the busy practi- 
tioner. In particular, we welcome 


the collection of cases under the 
heading of explosion, recent cases 
of injuries to passengers riding on 
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footboards of open street cars, and 
the collection of cases in which a 
release of claim was interposed as 
a defense to action. Throughout 
the notes show great care, and 
they are brought well up to date, 
and will be found useful by busy 
lawyers. Not least of the merits 
of the book is an exhaustive index, 
a merit of particular value in a 
work dealing with new and current 
cases. 


HANDBOOK OF THE LAW 
OF PRINCIPAL AND 
AGENT, by Francis B. Tiffany, 
Author of Death by Wrongful 
Act, Law of Sales, etc. West 
Publishing Co., Law Book Pub- 
lishers, St. Paul, Minn. 1903. 


The author of this treatise has, 
as much as possible, iimited the 
work to that part of the law of 
agency which can conveniently be 
classed under the head of principal 
and agent. He has largely exclud- 
ed the topics which may be classed 
under the head of master and ser- 
vant. 

Speaking broadly, the author 
deserves praise for making his 
statement of the law clear and 
definite. His style is excellent and 
he has avoided the error of making 
his book a mere collection of cases. 
The different topics are briefly dis- 
cussed, and the views expressed by 
the judges in leading cases are in- 
dicated. In addition to the leading 
cases, a sufficient number of recent 
cases are added to each chapter and 
sub-head. To have these general 
rules and principles, matters of 
every-day reference, collected to- 
gether in a handy volume and forti- 
fied by the citation of leading cases, 
notes or cases, together with anno- 
tations of many of the important 
recent cases, is a great help to the 
busy practitioner, and this is what 
the present book gives us. 








